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Basics of FOIA
The Freedom of Information Act, 5 U.S.C. § 552



Public Records Laws – Generally

Federal Level
• Freedom of Information Act (5 U.S.C. § 552)

• First Amendment right of access, motions to unseal  

State Level
• State-level public records act / freedom of information law / sunshine laws

– California Public Records Act (Cal. Gov. Code § 6250 et seq.)

• Court Documents or Administrative Records
– California Court Rule 2.400, 10.500

Local Level
• Ordinances like San Francisco Admin. Code § 67



History & Purpose of FOIA

History
• Took effect in 1967

• Passed in response to series of congressional investigations into misuse of 
the classification apparatus and media leaks

• FOIA creates “a general philosophy of full agency disclosure”

Purpose
“The basic purpose of FOIA is to ensure an informed citizenry, vital to 
the functioning of a democratic society, needed to check against 
corruption and to hold the governors accountable to the governed.”

N.L.R.B. v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978)



Who?

“Agencies”
• Federal executive “agencies”

– “Each authority of the Government of the United States, whether or not 
it is within or subject to review by another agency” 5 U.S.C. § 551(1)

– Includes executive and military departments, Government corporations, 
Government-controlled corporations, and independent regulatory 
agencies 5 U.S.C. § 552(f)(1)

– Excludes: some parts of the Executive Office of the President, 
Congress, courts, state/local/territorial/D.C. governments, courts martial/
military commissions, military authority exercised in the field in time of 
war, etc. 5 U.S.C. § 551(1)



What?

“Records”
• “Any info . . . maintained by an agency in any format, including an electronic 

format”

• 9 Exemptions and Privacy Act
– b(1) National security information
– b(2) Internal personnel rules and practices
– b(3) Information exempt under other laws
– b(4) Confidential business information
– b(5) Privileged inter- or intra-agency communications
– b(6) Personal privacy
– b(7) Law enforcement records
– b(8) Financial institutions
– b(9) Geological information 



How? When?

Method of Request
• Request must be in writing

• By mail, email, or e-filing depending on agency

Timeline for “Determination”
• 20 working days to issue a determination

• Agency can have up to 10 more working days, if it invokes and explains 
“unusual circumstances” are present



FOIA Requests
Requirements, Tips, and Strategies



Getting Started

Tips and Strategies Before You Draft
• Reverse engineer what you’d like to say

• Figure out what you want to know and who holds that info

• Explain what you are looking for 

• Clarify definitions as needed 

• Set timeframe for records

• Cite relevant statutes or regulations



Drafting a Request

Statement of Request
• Clearly indicate you are making a request pursuant to the Freedom of 

Information Act (invoke statute by name)

Describe Records Sought
• Be clear and specific about what you want

• Make sure request is reasonable

• Include date range

• Ask for particular format of records



Drafting a Request (cont.)

Fee Status / Waiver
• Explicitly indicate status as a “representative of the news media” pursuant 

to 5 U.S.C. §  552(a)(4)(A)(ii)
– Must pay for duplication costs (~$0.10–$0.35/page)
– Do not pay search costs

• Public Interest Fee Waivers / Fee Reductions
– Explicitly indicate you’re seeking a public interest fee waiver pursuant to 

5 U.S.C. § 552(a)(4)(A)(iii)
– Describe scholarly, historical, or current public interest served by 

request
– Describe significance of contribution to public understanding 



Drafting a Request (cont.)

Request for Expedited Processing
• 5 U.S.C. § 552(a)(6)(E) permits requests for expedited processing if requestor 

establishes a “compelling need”
– Compelling need: 

o Failure to obtain requested records on an expedited basis “could 
reasonably be expected to pose an imminent threat to the life or 
physical safety of an individual”

o If request is made by a ”person primarily engaged in disseminating 
information” there is “urgency to inform the public concerning actual or 
alleged Federal Government activity”

o Must certify that statements about alleged activity / public concern are true

Commitment to Pay Fees

Contact Information



Exercise:
Write a FOIA Request



Source: https://nyti.ms/2QioClY









Denials vs. Silence
Reponses, Appeals, and Other Remedies



Potential Responses

Silence

Glomar Response

Denial of Request

Records-Related Responses
• Documents released in full

• Documents released in part

• Documents withheld in full

• Agency found no documents responsive to your request





Denials and Adverse Determinations

Filing an Administrative Appeal

• Determination letter will inform you of your right to appeal

• You must file an administrative appeal in time specified if you want relief

• Should include:
– Statement that it’s an appeal and statutory reference (5. U.S.C. § 552(a)

(6))
– Request reference number
– Background on denial (can include letter as an attachment)
– Argument in support of appeal
– Any additional materials
– Contact information



Other Remedies

Litigation

• If you exhausted administrative remedies, can sue to enforce request / 
challenge agency withholdings

• Can be expensive and time consuming

• Other info:
– Usually quicker than most federal cases
– $400 filing fee in federal court
– Cases concluded by settlement or summary judgment (no trials)
– Attorney’s fees may be recoverable



Additional Resources



Additional Resources

MuckRock
• https://www.muckrock.com/

Reporters Committee for Freedom of the Press
• https://www.ifoia.org/

• https://www.rcfp.org/foia

National Security Archive at George Washington University
• https://nsarchive.gwu.edu/project/foia

DOJ FOIA Guide
• https://www.justice.gov/oip/doj-guide-freedom-information-act-0


